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Before Cissel, Hairston and Bottorff, Adm nistrative
Trademar k Judges.
Qpi nion by Cissel, Adm nistrative Trademark Judge:

On August 22, 1995, applicantﬂ'filed t he above-
referenced application to register the mark “AVALANCHE’ on
the Principal Register for goods which were subsequently
identified by amendnent as “cl othing commenorative of and
i ntended to show support for a professional hockey team

nanely, shirts, jerseys, sweaters, jackets, sweatshirts,

Y This application was originally filed by Consat Video
Enterprises, Inc, but the anendnent to all ege use was filed by
Col orado Aval anche, LLC, and appropriate docunents attesting to
t he assignment were subsequently filed and recorded.
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t-shirts, footwear, pants, sweatpants, warmup suits,

wri st bands, headbands, shorts, caps, pants, socks,

ni ghtshirts, scarves, mttens and cloth bibs,” in C ass 25.
The application was based on applicant’s assertion that it
possessed a bona fide intent to use the nark on these goods
i n conmerce.

Regi stration was refused under Section 2(d) of the
Lanham Act on the ground that if applicant’s mark were used
in connection with the goods listed in the application, it
woul d so resenble the mark “AVALANCH,” which is registeredEI
for “clothing, including outerwear; namely, jackets and
coats, and sportswear, nanely; pants, skirts, shorts,
vests, dresses, shirts, suits and blouses,” in O ass 25,
that confusion that would be likely. Another subsisting
registration was originally also cited as a bar to
regi stration, but that refusal was subsequently w thdrawn.

When the refusal to register based on the registered
mar k “AVALANCHE” was made final, applicant concurrently
filed a Notice of Appeal and an anendnent to all ege use as
of August 15, 1995. Shortly thereafter, applicant filed

its brief on appeal, but did not request an oral hearing

2 Reg. No. 1,717,128 was issued to GI1Il Apparel Goup, Ltd., a
Del awar e corporation, on Septenber 15, 1992. Conbi ned affi davit
under Sections 8 and 15 of the Act accepted and acknow edged.
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before the Board. The Exam ning Attorney accepted the
anmendnent to allege use and then submtted her appeal brief
to the Board. Applicant did not file a reply brief.

At the outset, we note that we have not considered the
addi tional evidence submitted with applicant’s brief on
appeal, the third-party registrations listed in applicant’s
argunents, or the unpublished decisions referred to in
applicant’s appeal brief.

The additional evidence was properly objected to by
the Exam ning Attorney as being untinmely under Tradenark
Rul e 2.142(d). The record in an application should be
conplete prior to the filing of a notice of appeal.
Applicant’s alternative argunent that action on the
application shoul d have been suspended and the application
shoul d have been remanded to the Exami ning Attorney for
consideration of the additional evidence is not well taken
because applicant offered no explanation as to why this
evi dence coul d not have been tinely nade of record.

I ndeed, from a casual perusal of these materials, it
appears that they could have been nmade available for tinely
subm ssion during the exam nation of the application before
the Exam ning Attorney prior to the appeal.

Wth regard to the list of third-party registrations,

as the Exam ning Attorney noted earlier in the prosecution
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of this application, the Board does not take judicial
notice of registrations on the Principal Register, and a
submi ssion of a list of such registrations is insufficient
to make them of record. Proper copies are required. 1In re
Duofold Inc., 184 USPQ 638 (TTAB 1974).

Lastly, applicant’s references to unpublished
decisions is plainly inappropriate. Opinions which are not
designated for publication are not citable as precedent.
General MIls Inc. v. Health Valley Foods, 24 USPQ2d 1270
(TTAB 1982).

Turning, then, to the nerits of the issue on appeal,
based on careful consideration of the witten record and
argunents, and in view of the statute and | egal precedent
on this issue, we hold that the refusal to register is
appropri ate because confusion is |ikely.

The test for |ikelihood of confusion is well settled.
Qur primary review ng court enunerated the factors to be
considered in resolving this issue inIn re E. |I. duPont de
Nenmours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973).
Chi ef anong these factors are the simlarity of the marks
and the commercial relationship between the goods which are
identified by the marks.

In the instant case, confusion is |likely because the

mar ks are identical and goods are in part identical, in



Ser No. 74/692, 389

that both the registration and the application |ist
“jackets,” “shorts” and “shirts.” Al of the products
listed in the application and the registration are ordinary

itens of apparel. The “jackets,” “shorts” and“shirts” in
the cited registration are not limted to particular types
of shirts, as discussed below, so we nust assune that they
i ncl ude jackets, shorts and shirts of the type specified in
t he application.

Appl i cant makes and nunber of unpersuasive argunents
in support of its contention that confusion is not |ikely.
Its main point revolves around the fact that applicant’s
primary business is operating a professional hockey team
Appl i cant argues that purchasers of the clothing itens
bearing the mark it seeks to register here purchase these
products in order to show affiliation with and support for
applicant’s hockey team As the Exam ning Attorney points
out, however, the mark here sought to be regi stered nakes
no reference, either with words or designs, to applicant’s
hockey activities. W therefore have no basis upon which
to adopt applicant’s argunent that the mark is used only in
conjunction with and in reference to its hockey team and
therefore that the reference to hockey serves to
di stinguish applicant’s mark fromthe cited registered

mar K.
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We nust determ ne whether confusion is |ikely based
upon consi deration of the goods as they are identified in
the application and the cited registration, respectively,
without Iimtations or restrictions which are not reflected
therein. Toys “R’ Us, Inc. v. Lanps R Us, 219 USPQ 340
(TTAB 1983). Although the mark sought to be registered
makes no reference to applicant’s hockey team applicant
has referred to its hockey activities in the
identification-of-goods clause and in argunents throughout
the prosecution this application, but the cited
regi stration does not reflect any such limtation.
Accordingly, we nust interpret the unrestricted way in
which the registration identifies the clothing itens |isted
therein as including all types of such itens of apparel,
i.e., as including jackets, shorts and shirts which are
i ntended to show support for athletic teans, just as
applicant’s jackets, shorts and shirts are.

In a simlar sense, we cannot adopt applicant’s
argunment that confusion is not |ikely because applicant and
regi strant do not share the sane channels of trade. As the
Exam ning Attorney points out, applicant’s argunents and
extrinsic evidence about the nature of registrant’s goods
are not persuasive because the registration is not limted

or restricted in any way on its face. The unrestricted way
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the goods in the registration are identified nust be
interpreted to include all normal channels of trade for the
goods listed therein, including the places where clothing
itens bearing the nmarks of sports teanms are sold. In any
event, the Exami ning Attorney has nade of record
advertisenments fromseveral retailers illustrating that

cl ot hing bearing sports team nanmes and marks is sold

al ongsi de other clothing itens which make no reference to
particul ar teans.

Applicant’s argunment that confusion is not |ikely
because applicant is not aware of any incidents of actual
confusion is also not well taken. Evidence of actual
confusion is notoriously difficult to come by, and it is
not necessary in order to establish that confusion is
| i kely. Wiss Associates Inc. v. HRL Associates Inc., 902
F.2d 1546, 14 USPQ2d 1840 (Fed. Cir. 1990).

In summary, confusion is likely in this case because
the mark applicant seeks to register is identical to the
regi stered mark, and the goods listed in the application
are in part enconpassed within the goods identified in the
registration. Even if we had any doubt as to this
concl usi on, such doubt would necessarily be resolved in
favor of the registrant and agai nst the applicant, who, as

the newconer, had a duty to select a mark which woul d not
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be likely to cause confusion with the mark already in use
and registered. In re Hyper Shoppes (Chio), Inc., 837 F.2d
463, 6 USPQ2d 1025 (Fed. Cir. 1988). Accordingly, the
refusal to register under Section 2(d) the Lanham Act is

af firned.
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